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ANNEX

PARLAMENT CESKE REPUBLIKY
SENAT

MILAN STECH
PREDSEDA

Y Praze dne 19. fijna 2016
Vasde Excelence,

dovoluji si Vam zaslat oduvodnéné stanovisko, které Senat v souladu s ¢l. 6
Protokolu ¢. 2 Lisabonské smlouvy pfijal dne 19. fijna 2016 k navrhu nafizeni
Evropského parlamentu a Rady, kterym se stanovi kritéria a postupy pro urceni élenského
staitu pfHislusného k posuzovani Zidosi o mezinirodni ochranu podané stitnim
piisluinikem tfeti zemé nebo osobou bez stitni pfislusnosti v nékterém z ¢lenskych stata
(ptepracované znéni), COM(2016) 270.

S ptitelskym pozdravem

Jeho Excelence

Robert FICO

pfedseda Rady EU

Rue de la Loi 175

B-1048 Bruxelles/Brussel
Belgique/Belgié
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Courtesy translation

PARLIAMENT OF THE CZECH REPUBLIC
THE SENATE

MILAN STECH
PRESIDENT

Prague, October 19, 2016

Your Excellency,

Please allow me to send you a reasoned opiuon adopted by the Czech Senate
in comphance with the Article 6 of the Protocol No. 2 of the Lisbon Treaty on October
19, 2016 on the Proposal tor a Regulation of the European Parlament and of the Council
establishing the enteria and mechamisms for determuning the Member State responsible
for examumng an application for mternational protection lodged in one of the Member
States by a third-country national or a stateless person (recast), COM(2016) 270.

Yours sincerely

His Excellency

Robert FICO

President of the Council
BRue de la Loi 175
B-1048 Brussels
Belgium
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SENAT
PARLAMENTU CESKE REPUBLIKY
10. FUNKCNI OBDOBI

546.

USNESENI SENATU

z 28. schize, konané dne 19. fijna 2016

k navrhu nafizeni Evropskeho parlamentu a Rady, kterym se stanovi kritéria
a postupy pro urcéeni clenského statu pfislusného k posuzovani Zadosti
o mezinarodni ochranu podané statnim prislusnikem treti zemé nebo osobou
bez statni pFislusnosti v nékterém z clenskych statii (prepracované znéni)
/senatni tisk €. N 89/10/

Senat
1.
1. se seznamil

s predloZzenym navrhem nafizeni a vitd snahu Komise zlepsit fungovani dublinského
systému;

2. neshledal viak dfivod
odchylit se od své dosavadni odmitavé pozice k zavadéni trvalych relokaénich
mechanismi povinnych pro ¢lenské staty a dotéené osoby;

3. souhlasi

s ramcovou pozici vlady a 2ada vladu, aby v Radé EU i v Evropské radé vystupovala proti
piijeti nafizeni, pokud by obsahovalo navrhovany korekéni pfidélovaci mechanismus a
tzv. pfispévek solidarity;
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4, zaroven vyzyva vladu,

aby se nadale intenzivné podilela na finanéni, materialni, technické a personalni pomoci
azylovym systémdm &lenskych statd vystavenych silnému migraénimu tlaku a aby
v ramci Evropské unie prosazovala a podporovala pfijeti a provadéni takovych opatieni,
ktera skutefné pfispéji k feSeni krize, zejména posileni kontroly nad wvné&jsimi hranicemi
EU, fungovani pfijimacich center (hotspotd), hlubsi spoluprici se tretimi zemémi a
ucelnou humanitami pomoc v problémovych regionech;

5. dospél k zavéru,

Ze navrh nafizeni, pokud jde o zfizeni korekéniho pfidélovaciho mechanismu a tzv.
pfispévku solidarity, je z ddvodd uvedenych v bodech II. 1. aZ II. 4 tohoto usneseni
v rozporu se zasadou subsidiarity ve smyslu €l. 5 odst. 3 Smlouvy o Evropské unii;

6. pFijima

proto k navrhu nafizeni odfivodnéné stanovisko o jeho rozporu se zasadou subsidiarity
podle €l. & Protokolu o pouZivani zasad subsidiarity a proporcionality pfipojeného
ke smlouvam;

IT.

1. zastava nazor,

Ze zfizeni korekéniho pfidélovaciho mechanismu nema skuteény pfinos oproti stavajicim
moznostem jednani ¢lenskych statl a nevede k dosaZeni vytyéenych cild, a proto neni
naplnén pozadavek, Ze Unie smi jednat pouze tehdy, kdyz cili zamyslené c¢innosti
nemiZe byt uspokojivé dosaZzeno ¢lenskymi staty a spise jich mize byt |épe dosaZeno
na urovni Unie, a to z nasledujicich divoda:

- Evropska unie ma jiZ k dispozici nastroje, které umoznuji Celit nepfiméfenému tlaku na
néktery clensky stat, zejména &. 78 odst. 3 SFEU, podle kterého ocitne-li se néktery
Elensky stat v nouzi v disledku nahlého pfilivu statnich prislusnikd tfetich zemi, mize
Rada pfijmout dofasna opatieni ve prospéch takového statu a ¢l. 78 odst. 2 pism. c)
SFEU, umoZiujici Unii zavést spolefny reZim docasné ochrany vysidlenych osob v pfipadé
hromadného pfilivu (smérmice 2001/55/ES o doasng ochrané); - vyse uvedené nastroje
umoziuji flexibilni reakci na krizové situace; Komise je vsak dosud wvyuZila pouze
pro navrhy relokace Zadateld o mezinarodni ochranu povinné pro élenské staty a dotéené
osoby; naopak navrhovany automaticky korekéni pfidélovaci mechanismus neumoziuje
zohlednit okamZitou situaci a infrastrukturni kapacity jednotlivych statd;

- navrh vzhledem ke svym parametrim nesméfuje k fedeni situad nepfiméfeného tlaku,
nybrz k trvalému prerozdélovani Zadateld o n‘*ezinémdni ochranu mezi clenskymi staty
bez jasnych kritérii pro urfeni clenského statu, kam ma byt Zadatel relokovan, a bez
zohlednéni vile Zadateld:

2. shledava,

Ze navrh v rozporu s &l. 5 Protokolu o pouZivani zdsad subsidiarity a proporcionality
neobsahuje zevrubnou informaci umozfujici posoudit soulad se zasadami subsidiarity a
proporcionality, zejmeéna pokud jde o tzv. prispévek solidarity, jehoz vySe neni v navrhu
nijak odivodnéna a neni stanoveno Géelové urceni tohoto prispévku;

3. je i nadale presvédcen,

7e v souladu se zasadou subsidiarity musi byt relokace Zadatell o mezinarodni ochranu
véci politického rozhodnuti kaZdého é&lenského stdtu, nebot pravé élensky stit ponese
odpovédnost za daldi pobyt téchto osob na svém Uzemi, jak z hlediska poskytnuti
zdravotni a jiné pomoci a jejich spoleéenského, hospodarského a kulturniho zaclenéni,
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tak i z hlediska zachovani verejné bezpeénosti; organy clenského statu pak také museji
nést politickou odpovédnost za pfipadné selhani v tomto Gdkolu a obéané élenského statu
museji mit moZnost dosahnout zmény statni politiky, coZ bude v pfipadé prijeti
automatického relokaéniho mechanismu na unijni arovni vylouceno;

4, zastava nazor,

Ze nedobrovolné premisténé oscby nebudou mit motivaci integrovat se do spolednosti
ve staté, kam byly pfemistény, a budou usilovat o pfesun do téch &lenskych statd, kam
by pfirozené sméfovaly, v éemz jim nelze dlouhodobé branit; tim znaéné& vzristaji
bezpecnostni rizika, ktera budou s jejich pobytem spojena;

5. uvital by proto
podrobné&jsi zvazZeni Sirsiho okruhu alternativ k souéasnému dublinskému systému;

6. souhlasi rovnéz s vladou,

Ze je tfeba zajistit vzajemnou provazanost navrhu s dalsimi pravnimi pfedpisy EU
v oblasti azylové politiky, a proto se bude podrobné zabyvat souvisejicimi navrhy
predloZenymi v cervenci Komisi;

7. podporuje

prvky navrhu smérujici ke stanoveni jasnych pravidel pro Zadatele o mezinarodni
ochranu, zejména

- povinnost zdstat v Elenském staté, ktery je prislusny k vyfizeni zadosti;

- posileni prav nezletilych osob bez doprovodu;

- diiraz na automatické navraceni osob, které na uzemi EU pfigly z prvnich zemi azylu,
bezpetnych tietich zemi a bezpeénych zemi plvodu;

- zfizeni systému registrace Zadosti o azyl, nebot v oblasti azylové politiky je treba
shromaZdovat a sdilet spolehlivé informace;

- Zruseni tzv. cesacnich ustanoveni umoZhujicich dodatefnou zménu statu pfislusného
k projednani Zzadosti;

- snahu o zamezeni druhotnym pohybim Zadateld v ramci Evropské unie, zejména
povinnost pfijmout zpét osoby s udélenou mezindrodni ochranou, které se neopravnéné
nachazeji v jiném &lenskem staté;

8. ma vsak pochybnosti

ohledné dalsich prvkd navrhu:

- zkraceni Ihat upravenych v nafizeni by mohlo pfispét k rychlejéimu rozhodovani, aviak
miZe naraZet na kapacitni meze ¢lenskych statl; v navrhu pfitom nejsou FeSeny
nasledky mamého uplynuti hat;

- neni vhodné omezovat pravo statu prevzit prisludnost k  projednani  Zadosti
z humanitarnich divodd, nebot se v zasadé jedna o prvek dobrovolné solidarity;

- néktera omezeni prav Zadateld o mezindrodni ochranu mohou naraZet na ustavni a
mezinarodni zavazky clenskych statd, napf. zakaz poskytovat ZadatelGm nachazejicim se
mimo élensky stat, ktery fizeni vede, jakoukoli materidlni pomoc s vyjimkou neodkladné
zdravotni péce, mize byt problematicky, pokud nedojde k rychlému pfevzeti osoby
prisludnym statem;

- sankce pro nespolupracujici Zadatele spocivajicd ve snazsi moZnosti stdtu odmitnout
jejich Zadost mohou byt kontraproduktivni, nebot mohou vést k tomu, Ze se v clenskych
statech budou hromadit osoby, které neziskaly mezinarodni ochranu, ale zaroven je nelze
nikam navratit;
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II1.

1. Zada vladu,

aby Senat informovala o tom, jakym zplisobem zohlednila toto stanovisko, a o dalim
vyvoji projednavani;

2. poveruje

pfedsedu Sendtu, aby toto odivodnéné stanovisko postoupil pfedsedim Evropské
komise, Evropského parlamentu a Rady EU.

Milan Stéch v.r.
predseda Senatu

Zdenék Papousek v.r.
ovéiovatel Senatu
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Courtesy translation

THE SENATE
OF THE PARILIAMENT OF THE CZECH REPUBLIC

10™ TERM
546"

RESOLUTION OF THE SENATE

Delivered on the 28™ session held on 19" October 2016

on the Proposal for a Regulation of the European Parliament and of the Council
establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection lodged in
one of the Member States by a third-country national or a stateless person
(recast)

(Senate Print No. N 89/10)

The Senate

1. Got acquainted
with the submitted proposal for a Regulation and welcomes the Commission’s

effort to improve the functioning of the Dublin system;

2. Sees,
however, no grounds for departing from its negative position on the introduction
of permanent relocation mechanisms obligatory for the Member States and
persons concerned;

3. Agrees
with the Position of the Government and asks the Government to act, both in the
Council and the European Council, against the adoption of this Regulation, should
it contain the proposed corrective allocation mechanism and so called solidarity

contribution;

4, At the same time calls on the Government

to continue with its intensive participation in the financial, material, technical and
personnel assistance to the asylum systems of Member States under strong
migratory pressure and to support, at the EU level, the adoption and
implementation of measures that truly contribute to solving the crisis, in particular
strengthening the control of EU's external borders, functioning of the reception
centres (hotspots), deepening the cooperation with third countries and providing
efficient humanitarian aid in the affected regions;
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5. Has come to the conclusion
that the proposal for a Regulation, as far as the establishment of the corrective
allocation mechanism and so called solidarity contribution is concerned, does not
comply, on the grounds set out in Part II.1. to II.4 of this Resolution, with the
principle of subsidiarity according to Article 5(3) of the Treaty on European Union;

6. Adopts
therefore a reasoned opinion on the incompatibility of the proposal for a
Requlation with the principle of subsidiarity in accordance with Article & of the
Protocol on the Application of the Principles of Subsidiarity and Proportionality
attached to the Treaties;

1T.
1. Is of the opinion

that the establishment of the corrective allocation mechanism does not have a
real added value in comparison with the existing possibilities of Member States’
action and does not lead to achieving the declared objectives, thus the
requirement that the Union shall act only if the objectives of the proposed action
cannot be sufficiently achieved by the Member States but can rather be better
achieved at Union level is not met on the following grounds:

- EBuropean Union already has instruments that enable fto confront
disproportionate pressure on a Member State, in particular Article 78(3) of the
Treaty on the Functioning of the European Union according to which, in the
event of one or more Member States being confronted by an emergency
situation characterised by a sudden inflow of nationals of third countries, the
Council may adopt provisional measures for the benefit of the Member
State(s) concerned and Article 78(2)(c) of the Treaty on the Functioning of
the European Union that enables the Union to introduce a common system of
temporary protection in the event of a mass influx of displaced persons
(Directive 2001/55/EC on temporary protection);

- the abovementioned instruments allow a flexible response to crisis situations;
however, so far the Commission has only used them to propose relocation of
applicants for international protection obligatory for the Member States and
persons concerned; on the contrary, the proposed automatic corrective
allocation mechanism does not take account of the immediate situation and
infrastructural capacities of individual Member States;

- due to its parameters the proposal does not lead to dealing with situations of
disproportionate pressure, but to a permanent redistribution mechanism of
applicants for international protection between Member States with no clear
criteria for determining the Member State where the applicant is to be
relocated to and without taking the will of the applicants into account;

2, Finds
that contrary to Article 5 of the Protocol on the Application of the Principles of
Subsidiarity and Proportionality, the proposal does not contain any detailed
information allowing to appraise compliance with the principles of subsidiarity and
proportionality, in particular with regard to the so called solidarity contribution,
the amount of which is not justified in the proposal and no earmarking of this
contribution is prescribed;

3. Remains to be convinced
that in accordance with the principle of subsidiarity, the relocation of applicants
for international protection must be a matter of political decision of each Member
State since it is the Member State that will be responsible for further stay of such
persons on its territory, both with respect to providing medical and other
assistance and to their social, economic and cultural integration, and in terms of
maintaining public security; authorities of a Member State must also bear political
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responsibility for a possible failure in this task and citizens of a Member State
must be able to achieve a change of government policy, which would be made
impossible if an automatic allocation mechanism was adopted at EU level;

4, Is of the opinion
that involuntarily relocated persons will not have the motivation to integrate into
the society of the Member State of relocation and will seek to move to those
Member States where they would be naturally heading, which cannot be
prevented in the long-term; this considerably increases the security risks that will
be associated with their stay;

5. Would therefore welcome
a detailed consideration of a wider range of alternatives to the current Dublin
system;

=

Also agrees with the Government
that it is necessary to ensure the interconnection of the proposal with other EU
asylum legislation and therefore it will debate in detail the related proposals
presented by the Commission in July;

N

Supports
the elements of the proposal aimed at setting clear rules for applicants for
international protection, in particular

- an obligation to remain in the Member State responsible for examining the
application for international protection;

- strengthening the rights of unaccompanied minors;

- emphasis on automatic return of persons which came to the EU from the first
country of asylum, safe third countries and safe countries of origin;

- the establishment of an automated system for registration of applications for
international protection, as it is necessary to gather and share reliable
information in the area of asylum policy;

- the abolition of the so called cessation clauses allowing for a later change of
the state responsible for examining an application for international protection;

- the effort to prevent secondary movements within the European Union, in
particular an obligation for the Member State to take back a beneficiary of
international protection, who is irregularly present in another Member State;

8. Has doubts, however,

about other elements of the proposal:

- shortening the time limits provided for in the Regulation could contribute to
faster decision making, however, it can also run into capacity limits of the
Member States; at the same time the proposal does not address the
consequences of the expiration of time limits;

- it is not appropriate to restrict the right of a State to assume responsibility for
examining an application for international protection on humanitarian
grounds, as it is basically an element of voluntary solidarity;

- certain limitations on the rights of applicants for international protection may
collide with constitutional and international obligations of Member States, e.qg.
prohibition of providing applicants, which are located outside the Member
State in which the procedure is carried out, with any material assistance
except for emergency health care may be problematic if the responsible
Member State does not rapidly take charge of an applicant;

- sanctions for uncooperative applicants that are based on a fast-track route to
a rejection of the application may be counterproductive, because they may
lead to a concentration of persons who have not gained international
protection, but at the same time cannot be returned to a third country, in the
Member States;
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I11.

1. Requests
the Government to inform the Senate about the way this position was taken into

account, and about further development of negotiations;

2. Authorises
the President of the Senate to forward this reasoned opinion to the presidents of

the European Commission, the European Parliament and the Council.

Milan Stéch
sign manual
President of the Senate

Zdenék Papoudek
sign manual
Senate Verifier
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